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June 7, 2005 
 
 
BY ELECTRONIC DELIVERY 
 
Peter J. Schildkraut 
Arnold & Porter LLP 
555 12th Street, N.W. 
Washington, DC 20004 
 
David L. Lawson 
Sidley Austin Brown & Wood LLP 
1501 K Street, N.W. 
Washington, DC  20005 
 
 Re: WC Docket No. 05-65 – SBC Communications Inc. and AT&T Corp., 

Applications for Approval of Transfer of Control 
 

Dear Mr. Schildkraut and Mr. Lawson: 
 

Qwest Communications International Inc. (“Qwest”) is writing to discuss the 
serious failure of your respective clients  to comply fully and in good faith with the FCC’s 
requirements concerning the production of information in the above-referenced proceedings.  
SBC and AT&T have violated both the letter and the spirit of the First Protective Order and 
Second Protective Order (together, the “Protective Orders”).     

We are hopeful that we can address these matters directly with your clients, 
without burdening the FCC and its staff.  In this letter we discuss the general  --  and 
fundamental  -- deficiencies in your production.  We then make specific requests for immediate 
access to basic data needed to evaluate the public interest arguments that SBC and AT&T have 
presented in support of their merger.  We are available to discuss these matters with you 
immediately, and in any event ask that you respond to our request within two days. 

First of all, as a general matter we strongly object to the mischaracterization of 
your document production in SBC/AT&T’s letter to the FCC of  May 27, 2005.  That letter is 
rife with misleading statements.  At a relatively minor level, SBC suggests that the parties have 
made physical access to the documents easily available from the outset.  To the contrary, the 
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initial ground rules provided for access only during limited time slots and provided only a single 
copy of the most important documents for review.  SBC and AT&T relaxed these restrictions 
after they received complaints from Qwest and other parties. 

More significantly, SBC suggests that parties have not been interested in viewing 
the document production, citing periods when the document rooms have been vacant.  In fact, for 
Qwest, it has been just the opposite.  Once Qwest obtained initial access to the boxes of 
documents, it immediately became apparent that its ability actually to review and use the 
documents was unnecessarily burdened by the manner in which they are presented, including the 
absence of any reasonable index, the lack of access to data in quantitative spreadsheets in 
electronic form, and the unjustified designation of every confidential document as “copying 
prohibited.”  Third parties should not be criticized for declining to engage in a hugely expensive 
and wasteful process created by SBC and AT&T in a patent attempt to discourage and ultimately 
prevent any such meaningful review.  

Qwest representatives nevertheless have made a serious effort to evaluate the 
scope and nature of the SBC and AT&T production.  We have devoted dozens of person-hours 
on an initial review of the documents at all three of the SBC/AT&T outside counsel locations, 
and this exercise has underscored the fact that it is not practical to deal with that production 
given the improper and unnecessary obstacles that the parties have imposed to meaningful 
review.  SBC has responded in part by stating that it is providing documents in the same format 
as it has done for the FCC staff.  But if that is so, it is a further indictment of the process.  It 
means that the staff similarly cannot use the data itself in a practical and timely manner to 
conduct meaningful analysis. 

In that regard, Qwest is particularly concerned about actions your clients have 
taken, in violation of the Commission’s Protective Orders, to interfere with even the most basic 
ability of third parties to review and analyze the confidential documents produced in this 
proceeding.  This problem is most acute with regard to actions by SBC and AT&T to mark as 
“copying protected” nearly every document produced in response to the FCC’s April 18, 2005 
data requests. 

These actions go far beyond the already stringent restrictions contained in the 
FCC Protective Orders.  As you know, the First Protective Order provides substantial protection 
for SBC’s and AT&T’s confidential documents:  it prohibits disclosure of the data and prohibits 
use of them for any purpose other than in connection with the FCC proceeding.  The Second 
Protective Order provides even greater protection:  it requires that only outside counsel, 
consultants, and experts representing opposing parties may review the documents, and prohibits 
sharing the documents or data with the opposing parties’ employees.  This handicaps us because 
Qwest personnel are often in a better position to understand the implications of a certain data 
point or piece of information.  However, the Second Protective Order (¶ 3) specifies strict limits 
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on the application of this designation to “those materials which, if released to competitors, will 
allow those competitors to gain a significant advantage in the marketplace” – i.e., “a company’s 
list of specific customers, customer data aggregated to a relatively detailed level (e.g., zip code, 
county or MSA), and specific future business, build out or marketing plans.”  The Commission 
made it clear that the Second Protective Order “does not cover responses to written 
interrogatories;” that only very limited categories of data submissions would qualify for Second 
Protective Order treatment; and that advance authorization from the Bureau would be required 
before any further data submissions could be included in this category.  Second Protective Order, 
¶ 4.   

SBC and AT&T, however, appear to have flouted these directives, and instead 
have designated the vast majority of confidential documents submitted in the above-referenced 
proceeding – including portions of the narrative responses to written interrogatories – as subject 
to the Second Protective Order rather than the First Protective Order.  In many cases this 
designation appears to have been applied indiscriminately, without regard to whether the data in 
question is deserving of such protection.  For instance, based on our review of a (necessarily) 
limited selection of the confidential materials made available in your offices, it appears that 
many of the documents designated as subject to the Second Protective Order are widely-
available reports issued by industry analysts and other third parties. 

Of even greater concern, your clients have imposed particularly egregious barriers 
to meaningful review by indiscriminately designating all – 100% – of their confidential 
documents under both the First and Second Protective Orders as subject to the “copying 
prohibited” restriction.  By contrast, Verizon and MCI stated, in their June 2, 2005 ex parte 
letter, that they designated only 12% and 30%, respectively, of their documents as “copying 
prohibited” under the terms of virtually identical protective orders in their merger proceeding.  
Qwest is not yet prepared to comment on the Verizon/MCI production.  We cite these figures 
simply to underscore the failure of your clients even to try to make the judgments required by the 
Protective Orders to distinguish the narrow category of documents that are subject to the most 
limited use. 

Your indiscriminate application of the “copying prohibited” restriction, requiring 
the documents to be reviewed in your offices and not copied, is unnecessary and abusive.  It is 
difficult in all cases, and in many cases virtually impossible, to review, analyze, and work with 
data found in “copying prohibited” documents.   

For example, SBC and AT&T produced hundreds of pages of spreadsheets, 
containing thousands of data points, in response to several of the subparts in Specifications 3, 4, 
5, and 6 of the FCC’s April 18, 2005 data request.  It is impossible for Qwest to review, analyze, 
or utilize this information on paper.  In addition, without the ability to download electronic 
copies of these spreadsheets, Qwest’s outside counsel, consultants and experts will not be able to 



 
HOGAN & HARTSON  L.L.P. 
 
Peter J. Schildkraut 
David L. Lawson 
June 7, 2005 
Page 4 
 
 

 

run the data in any independent analyses.  Thus, we are completely precluded from using these 
data to analyze the key public interest issues in this proceeding.  Your practice violates the 
Commission’s directive to “give appropriate access to the public” so as to “protect the right of 
the public to participate in this proceeding in a meaningful way.”  Second Protective Order, ¶ 3. 

SBC’s and AT&T’s designation of all their confidential documents as “copying 
prohibited” ignores the already substantial protections provided by the confidentiality limitations 
of the First and Second Protective Orders.  In essence, your practice indicates an expectation 
that opposing parties and their counsel will violate the Protective Orders and misuse the 
information.  This expectation is blatantly improper and cannot be sustained.   

We are hopeful that your clients will voluntarily cease engaging in these abusive 
practices without obliging us to formally ask the Commission to order them to do so.  
Specifically, your clients must eliminate the “copying protected” restriction on the vast majority 
of these documents and must reclassify many of the documents from Second Protective Order 
status to either the First Protective Order or non-confidential status.  In recent telephone 
conversations, Mr. Schildkraut indicated that your clients would be willing to consider providing 
copies of certain documents in response to our specific requests.  While we do not believe such a 
process is appropriate or consistent with the spirit of the Protective Orders, in a spirit of 
cooperation we are willing to make specific requests of material that is particularly critical to any 
meaningful public interest analysis. 

Qwest therefore respectfully requests that you provide us with such paper and 
electronic copies of the unredacted versions of each of the following documents within two 
business days of the date of this letter, as required under the terms of the Protective Orders: 

• SBC’s and AT&T’s letters, respectively dated March 25 and March 24, 
2005, describing the companies’ organizational structure and listing 
individual officers and employees and their titles and functions; 

• SBC’s and AT&T’s respective narrative responses to the FCC’s April 18, 
2005 data requests, both filed on May 9, 2005, and the updates thereto 
filed May 12 and May 20 (as well as any other updates); 

• The exhibits and attachments to the SBC and AT&T narrative responses to 
the FCC’s April 18, 2005 data requests relating to Specifications 1-6, 14-
18, and 21-24, including all sub-parts of those Specifications (except 3(e)). 

• The “highly confidential” SBC Disconnect Study submitted with 
SBC/AT&T’s reply comments. 
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 We note that the foregoing list is just a start, based on what we have been able to 
review so far.  Qwest reserves the right to request copies of additional documents as well. 

 To the extent any of these materials originally were produced in Excel or other 
spreadsheet software, we request electronic copies in the original software format (not converted 
to PDF).  The electronic copies should include all formulas embedded in the original documents, 
and should not include security codes or other impediments to full use of the data to conduct our 
own analysis subject to the restrictions of the Protective Orders. 

 In addition, we intend to request copies of certain specific documents included 
with SBC’s and AT&T’s respective May 9 data submissions.  However, neither SBC nor AT&T 
has made available a reasonably detailed, coherent index, even on a “copy prohibited” basis, of 
the documents included in SBC’s 169 boxes or AT&T’s 27 boxes.  It would be extraordinarily 
burdensome to require us to review the contents of all 196 boxes prior to requesting copies of 
specific items.  Qwest knows because it has examined boxes on a selective basis, and determined 
how unnecessarily difficult they are to work with.  Qwest believes that the parties have created 
indexes for themselves of what is contained in these boxes.  Production of such an index would 
simplify review by Commission staff and third parties.  Accordingly, Qwest respectfully requests 
that both SBC and AT&T provide detailed indexes of all materials submitted in response to the 
FCC’s April 18 data request within one week (7 calendar days) of the date of this letter.  These 
indexes should indicate, for each discrete document: 

• The box number and Bates number page range of the document; 

• The title of the document; 

• The person or persons (and organizations) that originated the document, 
and to whom the document was addressed; 

• The date of the document; 

• The number of the FCC Specification(s) to which the document is 
responsive; and 

• To the extent you claim the document falls within the scope of the Second 
Protective Order or should be “copy prohibited,” an explanation of the 
basis for that claim. 

 Based on the information provided in this index, we intend to follow up with 
requests for copies of additional specific documents and data that SBC and AT&T have 
produced. 
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 As noted above, and consistent with our discussions, Qwest would prefer to 
resolve this matter directly with SBC and AT&T.  But rest assured that Qwest will not hesitate to 
exercise its right, pursuant to the terms of both Protective Orders, to pursue this matter further 
with the FCC staff should your clients continue to refuse to provide us with meaningful access to 
the documents, or should you not respond affirmatively to this letter within two business days. 

 We look forward to hearing from you.  Please feel free to contact me if you have 
any questions concerning this letter. 

Respectfully submitted, 
 

 
David L. Sieradzki 
Counsel for Qwest Communications International 
Inc. 

 
 
 

 


